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| Mr. MackENZEz IE's Condeſcendences in the Rank 
and Dignity of Earls, in the Competition betwixt 
him and the Lord FRASER of LOVAT. 


N anſwering the Condeſcendences brought by 
Mr. Mackenzie, againſt the Lord Lovar, it 
will be neceſſary to obſerve, That, in caſe any 
Inſtance ſhall be found ſufficiently vouched, 
(as the Purſuer knows none) of the Digni- 
ty of Earldoms held or poſſeſſed by Females, 

it — Sa been by particular proviſionary clauſes, being 

contrary to the regular Feudal Cuſtom of Szotland, in o 

much, that from the Reign of King Robert Bruce, till that 

of King Charles I. moſtly all Creations of Earls, whether 
by Charters of Erection, Inveſtiture in Parliament, or Let- 


A ters 


2 

ters Patent, have been to ein-dlale excluſive of Females. 
'Tis further obſervable, That the Marriage of the Heir- 
Female, even of thoſe more ancient Dignities, did not make 
the Huſband comes, ratione curialitatis, till he was inveſted 
in the Dignity by Cincture, and other Rites of Creation; 
which gave him a Right to the Honour, even excluſive of 
his own Son, after the Mother's Death, and was a new 
Creation to the Huſband himſelf. We proceed then to an- 
ſwer the Inſtances ſeparatim, as they are ſet down in the Con- 
deſcendences. 


Earl of ANGUS. 


As to the Inſtance of Matilda, Daughter and Heir of Mal- 
colm Earl of Angus, marrying Sir Gilbert de Umphravile, we 
acknowledge the Fact; but refuſe that the Huſband was 
comes ratione curialitatis, till he was de novo created and in- 
veſted in the Earldom, per cincturam gladii comitatus, as the 
Cuſtom was, which was a new Creation to himſelf; for we 
ſhall have occaſion, in anſwering theſe Condeſcendences, to 
ſhow, that, in many Inſtances, the Huſband of the Heir- 
Female of an ancient Earldom, was never Comes, nor his Wife 
Comitiſſa, if the Huſband had not the Favour to be inveſted 
in the Honour himſelf ; nor are they ever otherways deſign- 
ed, than Dominus and Domina of the Comitatus, which is no 
more, than the Proprietor of the Eſtate of the Earldom. Up- 
on the Forfaulture of Sir Gilbert de Umphravile, Earl of An- 
gus, by King Robert I. the Earldom came to the Family of 
Stuart. | | 


Earl 
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Earl of ANGUS. 


SIR Alexander Stuart of Buncle was created Earl of Angus. 
The Erection of the Earldom to him, was, without doubt, 
in the ordinary Courſe of other Creations at that Time, 
which are all to the Heirs-Male of the Perſon's own Body, ho- 


noured with the Dignity, as ſhall be ſhown in the Inſtances 
of the Earls of Carrick and Murray, which are the only two 


Erections of Earldoms at that Time, we have upon Record. 


The Male-Line of Alexander Earl of Angus failing in his 
Grandſon Thomas Earl of Angus, his Eſtate came to his Siſter 
Lady Margaret Stuart; ſhe married Thomas Earl of Mar, 
who, upon that, according to the Cuſtom of that Time, has 
been inveſted in the Honour of Comes de Angus; and the Lady 
his Wife, following the Rank of her Huſband, calls herſelf 
Comitiſſa de Mar & Angus: She afterwards reſigns the Lands 
of the Earldom of Angus to George Douglas, her Son, and to 
the Heirs-Male of his Body, anno 1389. But that of itſelf did 
not make him Earl of Argus; for, in an original Contract, yet 
extant amongſt the Writs of the Family of Dowglas, betwixt 
this George Douglas and the Lady Mary, Daughter to King 
Robert III. dated the 24th of May 1397, he is there called 
Lord of Angus: He has been ſoon after that inveſted in 
the Honour, by Cincture and other Rites, as uſual ; for the 
Duke of Douglas has in his Cuſtody, a Charter, of the Date 
the 24th of May 1398, by King Robert III. Dilecto filio noſtro 
Georgio Douglas Comiti Anguſiæ, & Marrie ſponſe ſue, filiæ 
noſtræ cariſſime ; ſo that this, we ſay, was a new Creation to 
the Earl of Angus, and to the Heirs-Male of his Body for 


Ever. 


Earl 
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Earl of AT HOLE. 


The Earldom of Athole being a very ancient Erection, 
is a ſtrong Preſumption, that it was a maſculine Fie, 
and to Heirs-Male; but that, by ſome ſpecial proviſion, in 
Failure of Males, the Eſtate went to the Heir of Line, 
tho' the Dignity did not; and *tis obſervable, that neither 
Jabel Counteſs of Athole, nor any of thele Ladies, that 
were the Heirs of ancient Earldoms, are called Counteſles, 
till after their Marriage, that the King has been pleaſed 
ſometimes to create their Huſbands Earls, by Cincture of the 
Sword of the Earldom, which has been the Caſe of Tho- 
mat de Galouya, who married the Heir, or at leaſt one of 
the Co-heirs of the Earldom of Athole, who, upon his Mar- 
riage, has got an Inveſtiture, as the Manner was: But at 
the ſame Time, we have two Earls of Athole, this Tho- 
mas de Galouya Comes Atholixz, and Allanus oftiarius 
regis comes Atholiæ, which muſt have been by another 
new Creation. That Allanus oft:arius is Earl of Athole, is in- 
ſtructed from the ſame Authority that Mr. Mackenzie vouches 
the Inſtance, the Peerage of Scotland, and the Chartulary of Ar- 
broath ; for there is a Grant by Allanus oftzarius regis comes A- 
tholiz, of the Wood of Terpheach, which had been formerly 

iven them by Thomas de Lundin oftiarius regis, pater ſuus, 
which King Alexander ratified by his Charter the 1 2th of Od&o- 
ber, the 19th Year of his Reign, anno 1233, and is the Year 
after Fordon marks the Death of Thomas de Galouya comes de 
Athole. From fo irregular a Peerage as this, nothing can be 
inferred againſt the Lord Lovat; and as for the Monks of A. 
broath, they gave the Title of comes Atholiz to them both, in 
the Donations they got from them. If Parrick de Galouya 
was Earl of Athole, it has been by Succeſſion from his Father, 


who had the Title, and although, upon his Death, in 1241, 
David 
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FO. 
David Haſtings, who had married Ferlithe his Aunt, the 


Mother's Siſter of this Earl, G' accepit comitatum ejus ; 
That is no more, but that he got the Lands, and after- 
wards King Alexander II. inveſted him with the Sword of the 
Earldom; and the Lady his Wife is never called Comitiſ- 


ſa de Athole, till ſhe was Sir David Haſtingss Wife; and 


in her Widowity, following the Condition and Rank of 
her Huſband, calls herſelf Comitiſſa Atholick, in a Dona- 
tion by her to the Abbacy of Coupar, of the Lands of 
Denfurther, pro ſalute anime ſue, & pro anima Domini 
David de Haſtings, quondam viri mei, comitis Atholiz. 
The original Charter of this is in the Advocates Libra- 
. As for the tranſmitting the Dignity to the Strathbolgy 
People, by Ada his Daughter, upon the Authority of Sir 
James Balfour's Collections, nothing can be inferred, ſince, 
theſe Papers are ſo very looſely write, and for the moſt Part 
contradicted by original Charters, which are the only ſure 
Guides to direct us in theſe Points of Fact: And admit- 
ting that John de Strathbolgy did marry Ada the Daughter 
of David Earl of Athole, he might have the Favour, con- 
ſidering he was a Nephew of the great Houſe of the 
Earls of Fyfe, to be inveſted in the Dignity of Earl of A. 
thole, which *tis plain was a common Practice at that Time. 


Earl of ATHOLE. 


In Anſwer to this Inſtance, we muſt go back to the 
original Creation of Sir John Stuart, uterine Brother to King 
James II. who was created Earl of Athole, by Inveſti- 
ture, in the 1457. for Mr. Rymer, in the Fzdera that 
Year, mentions him as comes Althvlie, and one of the Con- 
ſervators of a Peace with England, which was at that Time 
concluded. He is deſigned in a Charter by King Fames 
II. in the 1460, in the publick Records of the Great Seal, 
Book 6. Carta 97. Dilecto THO? noſiro Johanni Stuart co- 


miti 


| LR | 
miti Atholiz, terrarum Dominii de Balveny, dated 24th 
March 1460. There is alſo a Charter under the Great 
Seal of King James III. in the Regiſters of the Great Seal, 


to his Uncle, de toto & integro comitatu Atholiz, & ter- 


ris ejuſdem comitatus, exceptis terris de Drumquhaile G- 
Drumquhyle, & Heredibus ſuis maſculis, de corpore ſuo le- 


gitime procreatis ſeu procreandis, quibus deficientibus, nobis 


O' heredibus noſtris reverſuris, *Tis dated 18th of March - 


1480. Book 5. Carta 1. It will be allowed, both the E- 


ſtate and Dignity was eſtabliſhed in the Male-Line of this - 


Earl of Athole. The fourth Earl from him, was 7% Earl 
of Athole, who died at Perth the 28th of Auguſt 1594. 
and though he left four Daughters, the Dignity failed, and 
the Earldom of Arhole returned to the Crown. Dorothea 
his eldeſt Daughter, was married to William Earl of 
Tillybardin, but was never Counteſs of Athole; Mary, to 
James Earl of Athole and Lord Inmermeath; Fean, to Hen- 
ry Lord Sainicolm; and Anne, to Andrew Lord Stuart of 
Ochiltree? But the Honour did not ly long dormant ; for 
his Majeſty King James VI. upon a Recital, that the Earl- 
dom of Athole had fallen back ro the Crown, by the Death 
of John Earl of Azthole, without Heirs-Male, he makes and 
creates John Lord Iunermeath Earl of Athole, becauſe he 
was of the ſame Sirname and Blood with the former Earls, G' 
heredibus maſcuiis, de corpore ſuo legitime procreatis ſcu 
procreandis ; quibus deficientibus, nobis nofl riſque ſucceſſori- 
bus libere revertend. Apud Haliroodhouſe, ſexto die men- 
{is Martii 1595. The Charter is in the Regiſter of the 
Privy Seal, Book 6. Carta 130. This Fohn Lord Innermearh 
was ſucceeded in the Honour of Earl of Athole, by Fames 
Earl of Athole his Son, who married Mary ſecond Daugh- 
ter of John the fifth Earl of Athole; but dying without Iſſue, 
the Honour extinguiſhed by his Death, but was again re- 
vived by King Charles I. in the Perſon of John Earl of 
Tillybardin, after he had ſerved himſelf Heir of Line to 
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kd. 1 
his Grandfather oh» the 5th Earl of Athole, by a new 


Patent, upon the Narrative, That the Honour and Digni- 
ty of Earl of Athole, had continued in the Poſterity of 


n Earl of Athole, uterine Brother to King James II. 
till the death of 7% Earl of Athole, his own Grandfather, 


who left four Daughters behind him, the eldeſt of which 


was Dorothea Counteſs of Tillybardin, Mother to John Mur- 
ray, whom his Majeſty now creates Earl of Athole, Idcirco, 
the Patent bears, nos de novo damus, conceſſimus & contulimus, 
tenoreque præſentium damus, concedimus & conferimus dignita- 
tem, ſtilum honorem comitatus Atholiæ, Joanni Murray, 
nunc comiti Atholiæ. This Patent is recorded in the Re- 
giſters of the Great Seal, laſt of February 1629. Book 52. 
Carta 88. 


BU CHAN. 


Sir Villiam Cuming, who married Margaret, Daughter of 
Fergus Earl of Buchan, was not by Courteſy Earl of Buchan ; 
for he is deſigned at firſt, Willielmus Cuming de Buchan ; but 
is afterwards Comes de Buchan in the Fædera, anno 1220. and 
ſo has been created and inveſted by King Alexander II. 
His Grandſon Fohn Earl of Buchan dying without Iſſue Male, 


the Dignity became extinct: But there is not the leaſt Ve- 


ſtige of a Forfaulture of the Family. 
STUART Earl of BUCHAN. 


The Charter of Erection of the Earldom of Buchan, to 
John Stuart of Coule, by the Duke of Albany his Father, de- 
teats this Inſtance ; for by the original Grant in the laigh 
Parliament-houſe, amongſt other old Writs that are not in 


the Books, but in ſingle Charters, aud bears Date 2oth Sep- 
tember 1406. the Earldom is granted to him G heredibus 
maſculis, de corpore ſuo legitime procreatis ſeu procreandis ; quibus 
deficientibus, Andree ſeneſcallo fratri ſuo germano, & gn 

 dibus 
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dibus maſculis de corpore ſuo legitime procrceandis ; quibus de- 


ficientibus, Roberto ſeneſcallo fratri ſuo & heredibus ſuis maſ- 


culis de corpore ſu legitime procreandis ; which failing, to 
return to the Duke himſelf: So that upon the Earl of 
Buchar's Death in the 1424. the Lady Seton, his Daughter, 
could have no Right to the Earldom, for that devolved. 
to Murdoch Duke of Albany, as Heir-Male to Fohn Ear] of 


Buchan his Brother, and came to the Crown by the Duke's 


Forfaulture ; where it remained till the 1431. it was given 
by King Fames I. to George Earl of March, after he was 
forfaulted of the Earldom of March, and upon that, as For- 
don obſerves, was percinctus in comitatum de Buchan, girt with 
the Sword of the Earldom. His Son enjoyed the ſame 
Honour till his Death. As for the Family of Seton's aſſum- 
ing and quartering the Feodal Arms of the Earldom of Bu- 
chan, in their Atchievement, that was no more than to ſhow 
their Deſcent in Blood from the noble Earl of Buchan that 
was ſlain at Vernoil, as hath been ſaid. There is no Autho- 
rity that the Lord Seton or his Lady got any Gift of Pen- 
ſion from the Crown, in lien of their Right to the Earldom 
of Buchan, ſince plainly they had none by the original Grant 


to the Earl himſelf, which was expreſly limited to the Heirs— 
Male of his own Body. 


STUART Fail of BUCHAN. 


Sir James Stuart of Auchterhouſe was inveſted in the Earl- 
dom of Buchan, by King James III. in the 1469. After- 
wards he reſigns the Earldom, and gets a new Grant to him- 
ſelf, and the Heirs-Male of his Body ; which failing, to 
return to the Crown. The Charter is in the Regiſters of 
the Great-Seal, Book 10. Carta 35. and bears Date the 12th 
of October 1478. J7ohn Earl of Buchan his Grandſon, al- 
though he had two Sons, John Maſter of Buchan, and 
James Stuart, called afterwards Maſter of Buchan allo, 
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altered the Inveſtitures of bi Eſtate, from Heir-Male to 
Heirs of Line, For there is a Charter under the Great 
Seal, by Queen Mary, to Joby Maſter of Buchan, Son 
and Heir apparent to John Earl of Buchan, of his Fa- 
ther's whole Eſtate, heritable Offices, Oc. and to his Heirs 
and Aſſignies whatſoever, dated the 4th of Auguſt 1545. 
Book 3. Carta 138, This Maſter of Buchan was killed at 
Pinky, roth September, 1547. leaving only one Daughter 
Chriſtiana, who was ſerved Heir to her Father, the 14th 
Anguſt, 1550, as appears from her Retour, in the Lord 
Lovat's Hands. Upon that ſhe is deſigned, Chriſtiana Feo- 
ditaria comitatus de Buchan ; and after her Grandfather's 
Death, in the 1562. calls herſelf Comitiſſa de Buchan, She 
married Robert Douglas, ſecond Son to Robert Douglas of 
Lochlevin, who was not upon that comes de Buchan ; for 
in a Charter in the Regiſter of the Privy Seal, dated the 
20th December, 1563. there is an Appriſing of the Eſtate 
of Buchan, in Favours of Fames Earl of Murray, que fuc- 
runt Chriſtiane comitiſſe de Buchan hereditarie, et magiſtri 
Roberti Douglas, ejus conjugis, pro ſuo intereſſe. It is plain, 
That Mr. Douglas was not Earl by Courteſy, nor is he 
Earl in the 1566, ſeveral Years after his Marriage, or ever 
till the Earl of Murray, his uterine Brother, was made Re- 
gent, that he is found fitting in Parliament, as Earl of Buchan, 
15th December, 1567. But how he came by the Honour, 
whether by Inveſtiture of the Regent, or by being ſummon- 
ed to Parliament as Earl of Buchan, does not appear. James 
Earl of Buchan, his Son, left only a Daughter, Lady Ma- 
ry Douglas, who married James Erſkine, eldeſt Son to 
John Earl of Mar, Lord High Treaſurer of Scotland, by 
the Lady Mary Stuart Counteſs of Mar, Daughter of Eſmae 
Duke of Lennox, who, upon his Marriage, is called Earl 
of Buchan ; after which the Right of Succeſſion to the Earl- 
dom of Buchan was, by a Charter under the Great Seal, dated 
the 22d of March, 1617. Book 48, Carta 182. procceding 
on the Lady's Reſignation, limited to their Heirs- Male ; which 
failing, to the Heirs- Male whatſoever, of James Earl of Bu- 
C chan : 


10 
chan: But his Lordſhip, it ſeems, did not care to have 
his Peerage ſtand upon the Foundation of a Female Suc- 
ceſſion; and therefore he procured a Reſignation from the 

Heir-Male of John the third, Earl of Buchan, there deſigned, 
Jacobus Stuart filius & heres quondam Jacobi Stuart Magiſtri 
de Buchan deſignati. And, upon this Reſignation, he got 
a new Charter under the Great Seal, the 25th of Novem- 
ber, 1625. Book 51. Carta 80. of the haill Patrimony and 
Earldom of Buchan, all de novo, erected into an Earldom, to 
himſelf, and the Counteſs his Wife, in Liferent, and to 
James Lord Auchterhouſe, their Son and apparent Heir, in Fie, 
and to the Heirs-Male of his Body; which failing, to the Heirs- 
Male of the Earl and the Lady ; and theſe failing, heredibus 
maſculis, & aſſignatis dicti Jacobi comitis de Buchan gquibuſ- 
cunque. By Virtue of which Settlement, David Lord Car- 
droſs, tho' his Lordſhip is not deſcended of the Blood of the 
former Earls of Buchan, either of the Line of the Stuarts or 
the Douglaſſes, yet ſucceeded, as Heir-Male, to the Dignity, 


ypon the Death of James Earl of Buchan, his Couſin, in the 
Year 1695. 


CAITHNESS. 


SIR James Balfour's looſe Collections can never be 
thougnt of any Authority, to ſupport this Inſtance, ſince he 
gives no Voucher. Beſides, it appears, That Magnus comes 
Cathanie & Orcadiæ, who is in the famous Letter to the Pope, 
1320. died without Iſſue-Male, and that his Dignity be- 
came extinct, though he had Heirs-Female, amongſt whom 
his Eſtate was divided. There is, for inſtructing this, a Char- 
ter in the Rolls of King David II. Marie le Chine ſpon- 
ſe quondam Joannis de Douglas, of a fourth Part of the 
Earldom of Cairhneſs, Book 1. Carta 130. There are other 
Parts of the Earldom of Caithneſ, to which one Alexander le 
Aird had Right, from Matilda de Strathern matre ſua. This 


appears 


11 

appears from a Charter in the Rolls of King Robert II. to 
David Earl of Strathern his Son, in the 1371 : So that theſe 
Heirs of Line, although they had Right to the Eſtate, 
they had no Claim to the Dignity, which extinguiſhed with 
their Father: For, upon a Purchaſe from Alexander I ird, 
David Earl of S:rathern calls himſelf, Comes de Strathern, Oe de 
Caithneſs, being girt with the Sword of that Earldom, as 
well as he had been created Earl of Strathern. This is vouch- 
ed from a Charter in the Lord Rollo's Hands, by David Earl 
of Strathern and Caithneſs, to Fohn Rollo, of the Lands of Findony, 
dated the 13th of February, 1380. Upon his Death, the 
Earldom of Caithneſs devolved on Walter Stuart of Brichen, his 
Brother German and Heir-Male, by whoſe Forfaulture it came 
to the Crown, in the Year 1438. 


Hl of CARRICK; 


DUNCAN, Son of Gilbert de Galloway, got the Coun- 
try of Carrick erected to him in an Earldom, by King Alex- 
ander II. in the 1224. Neil Earl of Carrick his Son, left only 
a Daughter Margaret, who was married to Adam de Kilconcath, 
who upon that has been inveſted in the Earldom, and is comes 
de Carrick ; but he dying without Iſſue, the Lady married a 
ſecond Huſband, Robert de Bruce, called the Noble; and he 
being a gallant brave Man, and the King's near Reiation, was 
cinctus gladio comitatus, but not by Right of Courteſy, ſince both 
Dignity and Eſtate is in his Perſon, excluſive of his Son, even 
after his Mother's Death, For vouching this there is, in the 
excellent Collections, publiſhed by the learned Mr. Rymer, a 
Supplication, as it is called, to King Jo, in a Parliament 
at Stirling, anno 1292. wherein Robcrius de Bruce comes 
de Carrick, begs Leave to reſign the Earldom of Carrick 
in the King's Hands, in Favours of his Son Robert Bruce, and 
which belonged to him in Right of his Mother, ratione quon- 
dam Margarete comitiſſæ de Carrick matris ſus, Upon his 


being 


r 
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being ſeaſed, and girt with the Sword of the Earldom, 
he is deſigned Robertus de Bruce comes de Carrick, when a 
Commiſſion is directed to him, to receive the Inhabi- 
tants of the Merſe to the King's Peace, in 1296. The 
Title of Earl of Carrick this immortal Perſon bore, till he 
became King of Scotland, by the Name of Robert I. anno 
1306. After which, in the 1312. he gave to his Brother, 
Sir Edward Bruce, the Earldom of Carrick, Totum comi- 
tatum de Carrick, & heredibus ſuis maſculis de corpore ſuo, 
heredum ſuorum maſculorum exeuntium, O' tantummodo per 
lineam dlirectam & maſculinam continuo deſcendentibus. This 
Charter is in the Rolls of King Robert I. Upon his Death, 
in 1318. without any lawful Iſſue, as Fordon remarks, the 
Earldom of Carrick reverted to the Crown; and was after- 
ward given to Alexander Bruce, whom Fordon mentions, as 
Earl of Carrick, and was lain at the Battle of Halydonhill, in 
1333. By Elcanora de Douglas, called afterward Eleanora de 
Bruce, comitiſſa de Carrick, his Wife, he left a Daughter, to 
whom, it ſeems, his Eſtate came : She married Sir William 
Cuningham, who was thereupon ſtiled, Dominus de Carrick, 
but never Comes, For vouching this, there is a Charter in 
the Rolls of King David II. confirming a Grant by him, as 
Dominus de Carrick, Jacobo de Lickpirick, of the Half of the 
Lands of Polquharn in Kyle, the 33d Year of the King's 
Reign: Bur ſhe dying without Iſſue, it returned a ſecond 
Time to the Crown, where it remained, till 7% Stuart, 
Son and Heir apparent to Robert Earl of Strathern, got the 
Earldom of Carrick from his Grand-uncle, King David 
II. He is deſigned, Comes de Carrick ac Dominus de 
Kyle, in a Charter, in the Laigh Parliament Houſe, not in 
the Books, but in a ſingle Writ, confirming and ratifying a 
Charter granted by Joannes de Graham, Dominus de Torbol- 
ton, of the Patronage of the Church of Torbolton, to the Mi- 
niſter of Feal, dated the 5th of Auguſt 1368, This Title 
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of comes de Carrick, he bore, till he came to the Crown, by 
the Name of Robert III. in the Year 1390. 


Earl of FT FE. 


IT is acknowledged, That Duncan, the laſt of the Male- 
line of the Macdus Earls of Fyfe, died after the Battle of 
Durham; and that he left one Daughter, Iſabella de Fyfe, 
who married firſt Sir William Ramſay, who has been inveſt- 
ed, and de novo, created comes de Fyfe, upon King David's 
Return from England, anno 1356. For we find him then 
deſigned, Willielmus comes de Fyfe. For Proof of this, there 
is a Charter in the Records of King David II. FJohanni de 
Allancrum, of certain Lands, within the Barony of Crawford 
Lindſay, in which Willielmus comes de Fyfe is a Witneſs, 
dated the 12th of April, 1357. This Villiam Earl of Fyfe, 
dying without Iſſue, the Lady his Widow married a ſecond 
Husband, Thomas Biſſet of Upſetilingtoun and Glaſclune. 
There is a Charter under the Great Seal in the Rolls, con- 
firming a Marriage Settlement, iter dominum Thomam Biſ- 


ſet G' Iſabellam de Fyfe dominam cuſdem ; whereby he 


provides the Lady in a Liferent of the Lands of Glaſchune 
and Stronrie, &'c. loth January 1362. Upon the Marriage, 
Sir Thomas Biſſet gets a Charter from King David, de toto 
O' integro comitatu de Fyfe, & heredibus ſuis maſculis, in- 
ter ipſum & Iſalellam de Fyfe legitime procreandis ; which 
failing, to return to the Crown, 98th of June 1362. The 
Charter is in the Rolls: But although we ſee that this Lady, 
who was the Heir of the Eſtate of the greateſt Earldom of 
any other in the Kingdom, containing the greateſt Privileges; 
yet the Honour did not come to her ſecond Huſband, though 
he had the whole Earldom of Fyfe, the Dignity was in 
the King's Hands, and at the Sovereigu's Diſpoſal, to give it 
or not as he had a Mind: But having never obtained an 
Inveſtiture into the Title of comes, he never uſed the De- 


D ſignation 


14 } 
ſignation of Earl: So that it is plain, whenever ſhe is de- 
ſigned comitiſſa de Fyfe, it was in Right of her firſt Huſband, 
who was comes de Fyfe, by Virtue of his own Inveſtiture ; 
for, if it had been by Courteſy, Sir Thomas Biſſet would 
have had Right to be comes de Fyfe, as well as Sir William 
Ramſay. She married a third Huſband,” Walter Stuart Son to 
the Earl of Strathern, afterward Robert II. who died before 
he was inveſted, and is never deſigned comes de Fyfe, After 
his Death, ſhe made a Reſignation, in Favours of her Brother 
in Law, the Earl of Menteith, of the comitatus de Fyfe, re- 
ſerving a Liferent of 145 L. Sterling, for her Life, the Pe- 
nult of March 1371. But that Reſignation could not have 
conveyed the Honour of Earl of Fyfe to him, more than the 
Charter of the Comitatus had done to Sir Thomas Biſſer, 
until he has been percin&us gladio, created Earl of Fyfe, in 
the 1373, for then we find him deſigned, Comes de He & 
Menteith ; and he uſed both theſe Titles, till he was created 
Duke of Alban), in the 1399. 


Earl of LENNOX. 


Was an Erection of an Earldom, as early as the Time of 
King William, to Alwin M' Arbil, who, in many ancient Deeds 
of that Time, is deſigned Alwinus Comes de Levenax. It is 
pretty clear, that the Male Line of thoſe ancient Earls of Len- 
10x, continued till the 1372, that Donald Earl of Lennox dying 
without Ifſue- Male, he left a Daughter Margaret, who was 
Heir of the Comitatus, or of her Father's Eſtate. She 
married Walter, Son of Allan of Foſcelyne, who is never de- 
ſigned otherways than Dominus de Lennox, and his Wife de- 
ſigned Domina de Lennox, becauſe he was never cinctus gla- 
dio Comitatus, or inveſted in the Honour; and for that Rea- 
ſon never uſed the Title of Comes de Lennox The Pee- 
rage cited to vouch this Fact, ſays not that he was Comes, or 
any more than what is narrated here, viz. That Donald Earl of 
Lennox 
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Lennox dying without Iſſue Male, the Earldom devolved to 
Margaret his Daughter and Heir, who married Walter Lord 
of Foſcelyne, who in her Right became Lord or Dominus Co- 


mitatus de Lennox. Duncan Earl of Lennox their Son, obtained 


from King Robert III. a Charter of the Earldom of Lennox, 
and upon that being inveſted, he is Comes de Lennox. Under 


that Deſignation he gets a Charter of the Earldom of Lennox, 


upon his own Reſignation, and to the Heirs-Male of his Bo- 
dy; which failing, to Murdoch Stuart, and to Jabel his Wife, 
Daughter to the ſaid Earl, and to their Heirs. The Charter 
is in the Rolls, dated the 8th of November, 1394. But this 
Settlement never took Effect; for the Earl of Lennox himſelf 
was forfaulted for Treaſon againſt James I. in the 1426, 
and the. Earldom came to the Crown. There is nothing 
in the Dutcheſs of Albany's calling herſelf Comitiſſa de Len- 
0x, ſince it was only Courteſy and a Compliment given by 
her to a Convent, to whom ſhe was making a Donation and 
Mortification ; and People in that Situation never quarrel by 
what Title their Donators call themſelves: They indulge 
them in whatever Deſignation they affect; and although 
the Earl of Lennox, beſides the Dutcheſs of Albany, had 
two other Daughters, Margaret and Elizabeth; yet none of 
them claimed the Honour of the Houſe of Lennox. Margaret 
was married to Robert Menteith of Ruskic; and Elizabeth to 
Sir Fohn Stuart of Darnly. In Amo 1477, there was indeed 
a long Suit of Law betwixt Fohn Lord Darnly and Agnes Men- 
teith, Lady Glenagies, anent their Deſcent, and which of the 
two were deſcended of the eldeſt Daughter of Duncan Earl of 
Lennox. The Lady Glenagies makes an Appeal to the whole 
World, of the Seniority of her Grandmother, as a Thing well 
known. The Inſtructions of this are in the Hands of the 
Laird of Glenagies, But neither of them pretended to the 


Dignity ;. that was extinct and in the Crown, by the Forfaul- 


ture, as hath been ſaid: Indeed King James III. gave the 
Earldom of Lennox, for Life, to Andrew Lord Evandale, by 


A. 


16 
a Charter under the Great Seal, the 4th of May 1471. Book 8. 
Carta 179. but though he had the whole Comitatus, he was not 
for all that Earl of Lennox, having never been created and 
inveſted in the Dignity ; and it is certain he enjoyed that E- 
ſtare till his Death, in the Tear 1488, for although the Lord 
Darnly once, and only once, uſurped the Title of Earl of 
Lennox, during the Diſpute betwixt him and the Lady Glen- 
agics, yet he was forced to lay it aſide, and return to his own 
Stile and Title of Lord Daruly, as we find him deſigned in 
the fadera, Anno, 1484, as a Conſervator of the Peace with 
England : But after the Lord Evandale's Death, by the ſpe- 
cial Favour of King James the IV. in the 1488, he was 
created Earl of Lennox, and the 6th of October that Year he 
is marked in the Rolls of Parliament, Johannes Comes de Len- 
nox, and never before. To conclude this Inſtance, ir is cer— 
tain, that the Forfaulture of Duncan Earl of Lennox, the com- 
mon Anceſtor of both the Lord Darnly and the Laird of Glc- 
nagies, was never reverſed to this Day. 


* Earl of MA R. 


Tuts Earldom of Mar being one of the moſt ancient Dig— 
nities in Scotland, preſumitur, was at firſt erected in a Malc- ſie, 
tho? it might have been afterward changed, and by the Settle- 


ments tranſmitted to Heirs-Female and of Line. Thomas, the laſt 


Earl of the Line of the ancient Earls of Mar, died without 
Iſſue, in the 1379, and Lady Margaret Mar, his Siſter, became 
Heir to his Eſtate. She married William the firſt Earl of 
Douglas, not James, as he is through Miſtake called in 
Mr. Mackenzie's Condeſcendences, who thereupon, as was 
uſual in that Time, ſtiles himſelf, Comes de Mar, as well as 
comes de Douglas, as we find him deſigned in many Char- 
ters, in the Rolls of King Robert II. which the Defender 
will not refuſe. It appears as plain as any Thing can be, That 
the Honour was in the Earl of Douglas himſelf, and not in the 


Lady 
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Lady his Wife, though the Eſtate was in her Perſon; for, af- 
ter the Death of the Earl of Douglas, in the 1384, James his 
Son is deſigned Comes de Douglas & de Mar, in ſeveral Charters, 
in the Rolls of King Robert II. although his Mother was then 
alive, and who long ſurvived him, and married a ſecond 
Huſband, Sir John Swinton, who calls himſelf Dominus de 
Mar, as appears by a Writ in the Hands of his Grace the 
Duke of 2ucensberrie, in the 1389. On the Death of the 
Counteſs of Douglas and Mar, ſhe was ſucceeded in the E- 
ſtate of the Earldom of Mar, by her only Daughter, La- 
dy Jabel Douglas, who is not upon that Comitiſſa, but on- 
ly Domina de Mar ; and her Huſband, Sir Malcolm Drum- 
mond, is only Dominus de Mar. There is a Charter in a ſingle 
Writ, in the lower Parliament Houſe, not in the Rolls, by 
King Robert III. ratifying and confirming a Grant, by Ro- 
bert Duke of Albany, with Conſent of Murdoch, his eldeſt 
Son, dilecto filio ſuo Foanni ſeneſcallo, de tota & integra baronia de 
Coule, dated the 18th of February, 1398, in which Malcolmus 
de Drummond, Dominus de Mar, is a Witneſs. This Lady be- 
ing left by aim a Widow, without any Ifſue, in the Year 
1400, ſhe makes Grants and Donations to the Epiſcopal See 
of Aberdeen, in legitima viduitate, in which ſhe deſigns herſelf, 
Ijabella de Douglas, Domina de Mar, but not Comitiſſa. After 
that, in 1404, in Contemplation of a Marriage with Sir Alex- 
ander Stuart, eldeſt Son to Alexander Earl of Buchan, ſhe be- 
ing then deſigned, Comitiſſa de Mar, reſigns the Earldom of 
Mar in his Favours, cauſa matrimonii contractus inter eundem A. 
lexandrum oy nos conferen. The Charter is in the Regiſters, 
Book 8. Carta 238. Upon that he has got the cindtura 
gladii comitatus, a new Creation into the Dignity ; and as Co- 
mes de Mar, in the 1406, is a Plenipotentiary for Scotland, 
authoriſed to treat with the Engliſh, concerning a Peace, 
as is mentioned in the Fzadera Auglic. The Earldom of 
Mar, not the Courteſy, but the Property being in his. 

E Perſon, 
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Perſon, and his Wife Shes 00 Iſſue, he reſigns the 
rotur O' integrum comitatum de Mar, & le Garioch, in the © 
Hands of King James I. in favours of Sir Thomas Stuart, his 
natural Son, and the Heirs-male of. his Body, which failing, 
to return to the Crown. The Charter is in the Rolls, dated 
28th Auguſt 1426. But the Son Sir Thomas, dying before his 
Father, without Iſſue, by Virtue of the former Settlement, 
it came to the Crown, on. the Earl's Death, anno 1437, not- 
withſtanding that Robert, then Lord Erſkine, claimed the half 
of the Earldom, as Heir to Lady I/abel Douglas; and upon 
that he is ſtiled Comes de Mar, in Charters granted by him in 
the 1441. But the King, inſiſting that he was Heir of Provi- 
ſion to the laſt Earl, got Poſſeſſion of the Earldom of Mar, 
which went through ſome younger Sons of the Royal Fa- 
mily, till the Lord Er/kine revived his Claim, and got it al- 
lowed by Queen Mary, and had a Grant of the Earldom of 
Mar, by a Charter under the Great. Seal, 13th January 1565, 
de toto & integro comitatu de Mar, ſibi & heredibus ſuis, & a 
ſignatis, hereditarie, which muſt be conſtructed Heirs-Male, 

which is evident from many parallel Inſtances, as in Strathern, 
Lennox, Bothwell, c. where it was underſtood in that Senſe 
by our Law and Practice. And without all Doubt, the Earls 
of Mar thought ſo themſelves; for John Earl of Mar, the 
Regent's Son, takes a Charter of the Earldom of Mar, de 
toto O' integro comitatu de Mar, to himſelf, his Heirs-Male, 
and Aſſignies whatſoever, dated the 3d of February 1620. 
in the Records of the Great-Seal, Book 39. Carta 212. 
And the more to confirm this, there is another Charter in 
the Regiſters of the Great-Seal, of the Lands of Blairforth, 
Bucclivy, Oc. to the ſaid Earl, and to the Heirs-Male pro- 
created, or to be procreated betwixt him and Lady Mary 
Stuart, Counteſs of Mar, his Wife; which failing, to his 
own Heirs- Male, and Aſſignies whatſoever. This ſhews the 
Anxiety the Earl had to veſt his whole Eſtate, in the 


Chan- 


I 

Channel of Heirs-Male, becauſe al, were to inherit the Ho- 
nour of his Family, in Excluſion of Heirs-Female : For it 
cannot be imagined, That ſo wiſe and prudent a Man, as 
the Earl of Mar, the Lord Treaſurer, would have taken the 
Inveſtitures of his Eſtate, to one Species of Heirs, and the 
Honour to deſcend to another, if by heredibus in general, it 
had not been underſtood of Heirs-Male, and not of Heirs of 


Line, 


Earl of MENTEITH. 
WHATEVER Succeſſion of Heirs-Female has been in the 


Menteith Family, in more ancient Times, it ſeems to have 
been by ſpecial Proviſion, in Failure of Heirs-Male ; for 
from the Voucher of the Inſtance adduced by the Defender, 
the Peerage of Scotland, it appears, that an Heir-Male ex- 
cluded an Heir of Line, in the Succeſſion of that Dignity ; 
for though Alan Earl of Menteith, who was ſlain at Dupline, 
lefr a Daughter, Mary ; yet, her Father's Brother, Murdoch, 
ſucceeded to the Honour and Dignity of the Houſe of Men- 
teith; and upon his dying without Ifſue, ſhe, by ſpecial Pro- 
viſion, and not, jure ſanguinis, became Heir of the Eſtate ; 
and her Huſband, Sir 7% Graham, has got the Inveſti- 
ture, as was uſual ; for it is obſervable, That though this 
Lady is called Comitiſſa de Menteith ; yet it is not till after the 
Death of her Huſband, in the Year 1347. And fo her 
Righr of the Title of Counteſs was derived from him, as 
the Wife of an Earl. As for her Daughter and Heir, Mar- 
garet, it is Fact indeed, That ſhe married Robert Stuart, ſe— 
cond Son to King Robert II. while he was Earl of Ser athern ; 
and after his Father's Acceſſion to the Crown, was inveſted, 
and created Earl of Menteith, in 1371. by Ginctare, and other 
uſual Solemnities of Inveſtiture, 


Earl 


UL 3 
Earl of MURRAY. 


IN the Year 1314. Sir Thomas Randolph gets the Earldom 
of Murray erected to him by King Robert the Bruce his 
Uncle, in libero comitatu, & in libera Repalitate, Heredibus 
maſculis de corpore ſuo legitime procreatis, ſeu procreandis, &c. 
This eſtabliſhed the Earldom upon his Heirs-Male : He was 
ſucceeded by John Earl of Murray his Son, who was ſlain 
at the Battle of Durham, in the 1346. leaving no Iſſue, fo 
that the Earldom returned to the Crown, and the Honour 
became extinct. As the Earls Siſter, the Counteſs of 
March, had no Title to the Honour, ſo neither ſhe nor 
her Huſband, the Earl of March, had any Courteſy of it, 
or are they ever deſigned comes or comitiſſa, till the 1356. 
that, upon the Reſtoration of King David, he has been in- 
veſted in the Honour of Earl of Murray, for Life; and up- 
on that, he is in many Writs in the publick Rolls, deſigned 
* comes Marchiæ G' Moravia, which the Defender will not 
refuſe : But it will not be pretended, that either the Earl 
of March, or the Counteſs his Wife, are ever deſigned by 
the Title of comes or comitiſſa Moravie, from the Death of 
the Earl of Murray her Brother, in the 1346. till the 1356. 
that King David, we ſay, being reſtored from his Captivi- 
ty, he gave the Earl of March the Earldom of Murray, and 
that only for Life, ſince immediately after his Death, we 
find it in the Crown, when it is erected into an Earldom 
de novo, by King Robert II. Johanni de Dunbar, & Marjorie, 
ſponſe fue, filie noſtræ cariſſime, de toto comitatu Moraviæ, 
exceptis terris de Lochaber, & de le Badenoch, cum caſtro 
de Urquhard, & baronia ejuſdem, & eorum diutius viventi, 
O heredibus inter ipſos legitime procreatis, ſeu procreandis ; 
quibus forte deficientibus, Georgio de Dunbar, comiti Mar- 
chiæ, & heredibus ſuis legitimis quibuſcunque, in unum in- 
tegrum comitatum, & in pura & libera regalitate ; Reddendo 

ſervitium 
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grvitium duorum militum in exercitu noſiro. This Charter is in 
the Rolls of King Robert II. and bears Date the gth of March, 
the ſecond Year of the King's Reign, anno 1372. This Earl 
of Murray had two Sons, Thomas, his Succeſſor in the Honour, 
and Alexander, who is called Brother to the Earl, in the Car- 
tulary of Murray. He married Margaret, Daughter and Heir 
of Sir James Fraſer of Frendraught, and had a Son, Fames 
Dunbar of Fendraught, who afterwards ſucceeded as Heir- Male 
to the Earldom of Murray, in Excluſion of an Heir-Female. 
Thomas Earl of Murray is one of the Earls Mr. Rymer mentions 
in the Fadera, anno 1423, as concerned in the Tranſaction of 
the King's Ranſom ; he died without Iſſue-Male, and left on- 
ly Daughters, one of whom, Janet, was married to Hugh Fra- 
ſer of Lovat ; but though the Earldom of Murray was erected 
to Jom Dunbar, & heredibus ſuis ſimply, as hath: been ob- 
ſerved ; yet we ſee plainly what Heirs was thereby under- 
ſtood, viz. Heirs-Male ; for the Heir of Line did not ſucceed 
to the Honour, but her Father's Nephew, Fames Dunbar of 
Frendraught. This is inſtructed from an original Contract be- 
longing to the Lord Lovat, and mentioned by the Defender, 
in his Condeſcendences, Page 177th, dated the gth of Auguſt 
1422, and with this concurs a MS. Hiſtory of the Houle of 
Lovat, written by one Mr. Fraſcr, a Miniſter in the North, 
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1 ia the Lord Lovat's Hands. This James the laſt Earl of 
4 3 Murray died without Iſſue-Male, ammo 1430, as appears from 
\ 8 2 Writ in che Earl of Haddington's Collections; and though 
he left two Daughters, Famer who was married to Sir Janes 
Cirichton, Son and Heir apparent to William Lord Crich- 
g ton, who was Chancellor of Scotland, in the Reign of King 
James II. with whom he got the Barony of Fre:draughr.; 
" 2 and Apnes the other, to Archibald Douglas, Brother to the 
4 Farl of Douglas; we ſee clearly, that the Honour was look- 
cd on in Failzure of Iſſue-Male of the laſt Earl, to be ex- 
tinct, and the Crown at Liberty to diſpoſe of it where they 
1 pleaſed. 


. 22 ] 
pleaſed. It is not to be thought, if the Lord Chancellor 
Crichton's eldeſt Son, Sir James Crichton, and who was himſelf 


Great Chamberlain, had imagined that he had any Right of £ 


Courteſy to be Earl of Murray, but he would have puſhed it, 
and aſſumed the Title; but that we ſay, being looked on as 
in the Sovereign's Diſpoſal, King James II. beſtowed it upon 
Sir Archibald Douglas, who was Huſband to the Earl of Mur- 
rays ſecond Daughter; and we find him deſigned Archibaldus 
comes Moraviz, both in the Fzdera Angliz, and in a Charter 


in the publick Archives, dated the 25th of Auguſt 1447. 


Accordingly he enjoyed the Honour of Earl of Murray, till 
he was, together with his Mother the Counteſs of Douglas, 
and his two Brothers, Fames Earl of Douglas, and John Dou- 
glas of Balveny, all forfaulted for Treafon, in the 1455, as is 
inſtructed by the Proceſs of Forfaulture, led and deduced 
againſt them, in the black Acts of Parliament, Folio 34. Tis 


true, the Lady Crichton, the eldeſt Daughter of James Earl of 


Murray, after her Huſband's Death, and the Forfaulture of 
her Brother-in-Law, in a Donation of Charity to the Monks 
of Dumfermling, ſuch an Authority as it is, calls herſelf comi- 
ziſa Moraviæ & domina de Crichton; but though the Monks 
of Dumfermling gave her the Title of Counteſs, and ſhe, in 
that private Deed, aſſumed it to herſelf, ſhe never had the 
Countenance of the Sovereign, the Fountain of Honour, 
calling her ſo in any Grant under the Seals; but ſo far from 
it, that, in a Charter to James Crichton, her Grandſon, there- 
in deſigned Filio G heredi quondam Willielmi Domini Crich- 
ton, of the Barony of Frendraught, reſigned by herſelf, ſhe 
is ſtiled no otherwiſe, but Janeta e Dunbar Domina Fren- 
draught, avia dicti Jacobi Crichton. The Charter is in the 
Regiſters of the Great Seal, Book 13. Carta 71. and is ofthe 
Date 22d November 1493. 
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Earl of ORK NE. 


MALISE Earl of Strathern, though he might marry 
the Co-heir of the Earl of Orkney, that could not convey 
the Dignity to him, without an Inveſtiture; and there is 
not the leaſt Veſtige in any Record, that he was ever Earl 
of Orkney, or that his Daughters had any Dignity in Right 
of Blood; and Torpheus ſays expreſly, That Sir Henry Sin- 
clair was created Earl of Orkney, by the King of Norway, 
in 1379. From an Inſtance of a foreign Creation, no con- 
ſequence can be drawn in the preſent Competition. 


Earl of ROSS. 


1 HUGH Earl of Roſs, who was ſlain at the Battle of Haly- 
daonhill, left behind him two Sons, William Earl of Roſs, and 
921 Hugh Roſs of Rariches, Anceſtor to Roſs of Balnagown. Wil- 
iam Earl of Roſs having no Iſſue-Male, only two Daugh- 
ters, his Brother Hugh Rofſ5 was looked upon to be his Heir. 
* Accordingly, in Rymer's Federa, we find amongſt the Ho- 
ſtages ſent to Euglaud, in the 1351. there is Hugo Roſs 
frater O' beres comitis de Roſs. This Earl was prevailed 
on to alter the Inveſtitures of his Eſtate, from Heirs-Male, 
and ſettle it ow his Heirs of Line. Accordingly, he re- 
ſigns his Eſtate, the Earldom of Rh, 1otum comitatum de 
Roſs, O' dominium de Sky, in the Hands of King David 
II. in pleno parliamento tento apud Perth, tertio die menſis 
Octobris 1370. in preſentia Roberti ſeueſcalli Scotiæ, comi- 
ti; de Strathern, Willielmi iti de Douglas, Georgii 
comitis Marchiæ, Johannis ſeheſcalli comitis de Carrick, 
&c. renend. & habend, eidem comiti diftum comitatum, G- 
heredibus maſculis de corpore ſuo procreandis ; quibus defici- 
entibus, Waltero de Leſly militi, & Euphemiæ ſponſe ſur, 
the Earl's eldeſt Daughter in Liferent, & heredibus de ip{a 
| Euphemia 
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i heres maſculus de ipſa Euphemia non exierit, & plures de 
ſe habuerit filias, ſenior ſemper filia, tam ipſius Euphemiæ, 


quam ſuorum heredum de. ſe exeuntium, habeat totum jus ad 


integrum didtum comitatum, ſine diviſione aliquali, &c. This 
Voucher, which is produced by the Defender, in the Inſtruc- 
tions of his Condeſcendence, is a full Anſwer to the In- 
ſtance itſelf. But further, it is obſervable, That though Sir 
Walter Leſiy, and his Lady, the Earl of Roſ#s eldeſt Daugh- 
ter, had full Poſſeſſion of the Eſtate of the Earldom, he 
was never comes de Roſs, but dominus de Roſs, and ſhe do- 
mina, Sir Valter the Huſband, having never been inveſt- 


ed in the Honour, which utterly deſtroys the Notion of 
the Curializas, She calls herſelf no otherwiſe in her Wi- 
dowity, than Euphemia domina de Roſs, when ſhe reſigns 


the Thancage of Dingwall, the Barony of Kinedward, and 
other Parts of the Earldom of Roſs, in Favours of Alexan- 
«ler Earl of Buchan, her ſecond Huſband, and to the Heirs 
to be procreated betwixt them ; which failing, to her Heirs. 
The Charters on her Reſignation, are in the Rolls, the one 
dated the 22d, and the other the 24th Fuly 1384, upon 
that he has been cindus gladio comitatus, and de novo in- 
veſted in the Honour of Earl of Rofſs. For in anno 1389. he 
is ſtiled in publick Deeds, comes de Buchan & Roſs, and af- 
ter that, ſhe as the Wife of an Earl, calls herſelf comitiſſa 
de Roſs, after his Death, bur never before, which makes 
it plain that an Heir-Female, though by ſpecial Proviſion, 
might enjoy the Eſtate of an ancient Earldom, yet they 
could not the Honour, jure ſanguinis, till the Huſband 
was created and inveſted by Cincture and other Rites of 
Creation. Upon this Lady's Death, in 1394, Sir Ale- 
xander Lejly her Son comes to be Earl of Roſs, and under 
that Deſignation, grants ſeveral Charters to the Family of 
Rothes, in 1398. He left a Daughter by his Wife, Enphanm, 
Daughter of Rabert Duke of Albany, who was prevailed 
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Euphemia Jegitime procreatis ſeu procreandis ; ita, viz. quad 
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on to reſign the Earldom of a”, in favours of John Earl 
of Buchan, who, upon that, was inveſted in the Dignity, 
and is deſigned Comes de Buchan & de Roſi. Donald, Lord 
of the Iles, quarrelling this Reſignation, as elicite from her 
by undue means, in Prejudice of his Wife, who was Aunt 
to the young Lady, the Reſigner, and the Heir of Line of 
the Earl of Roſs. In purſuance of his Right, he fought 
the Battle of Harelaw againſt the Government, anno I411. 
but neither he, nor Alexander, his Son are defigned in any 
Record or Charter, Earls of Roſs, for a long while after 
that; for it is plain, from ſeveral Charters, that John Earl of 
Buchan, the Duke of Albany's Son, enjoyed the Eſtate and 
Title of Earl of Roſs till his Death, that it came to the 
Crown, anno 1424. To vouch this, there is a Charter in the 
Records of the Great-Seal, Book 3. Carta 91, granted by 
King James I. wherein the King, as Comes Roſſiæ, grants a 
Charter dilecto & fideli ſuo, Hugoni Fraſer de Lovar, of the 
Lands of Golford, Oc. to be held of the King and his Succeſ- 
ſors, Comitibus de Roſs, penult Day of September, and the 25th 
Year of the King's Reign, Auno Dom. 1430; ſo that Alexan- 
der Earl of Roſs, when he comes to be deſigned Comes Roſſiæ, 
it is plain to be a new Grant from the Crown, though we do 
not alledge that he had not a Right to the Earldom, by Pro- 
viſion, in the Charter of King David Bruce, in the 1371, to 
William Earl of Roſs, his Great-Grandfather, to whom he 
was Heir in Blood. _ 


Earl of STRAHERN. 


THE Fact is granted, that King Robert II. gave the 
Earldom of Strathern, comitatum de Strathern, cariſſimo fi- 
lio ſab Domino David ſeneſcallb militi, & heredibus ſuis, in 
omnibus, M per omnia, ſicut quondam Maliſius, Comes de Strath- 
ern, ipſum comitatum juſte tenuit, ſeu poſſedit, Apud Meth- 
fen, decimo nouo die Octobris, anno regni noſtri ſecundo, 


G 1373. 
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1373. By the Sequel b will 3 that by heredibus 
was meant and underſtood Heir-Male. We acknowledge, 
that after the Earl of Strathern's Death, during the Re- 
gency of the Duke of Albany, in a Time of great Confu- 
ſion, when a Writer of that Time ſays, There was no Law 
in Scotland, and Fuſtice ſeemed to be baniſhed out of the King- 
dom; the Regent allowed his Niece, the Lady Eupham Stu- 
art, to enjoy the Earldom of Strathern after her Father's 
Death, to call herſelf Comitiſſa Palatina de Strathern, and the 
Gentleman, her Husband, Sir Patrick Graham, to deſign 
himſelf Comes Palatinus de Strathern ; and the fame Title 
the Lady uſed in her Widowity, after his Death. Their Son 
Maliſe Graham, was indulged the ſame Favour under the 
feeble Government of Duke Murdoch; for, by the De- 
ſignation of Maliſius Comes de Strathern, from the Fadera, 
he is one of the Hoſtages ſent to England for the Ran- 
ſom of King James I. anno 1443. But that Monarch, 
who was a Prince of Reſolution and Courage, was no 
fooner reſtored, than he endeavoured to retrieve the Rights 
of the Crown, and thereupon reſumed the Earldom of Srra— 
thern, as Part of the Royal Patrimony, ſince the Grant to 
his Uncle David Earl of Strathern, & heredibus ſuis, was 
underſtood by the Lawyers of that Time to be Male-Heirs 
only ; whereupon he gave a Grant of this Earldom for 
Life, cariſſimo patruo ſuo Waltero ſeneſcallo, Comiti Atholiæ, 
de toto O integro comitatu noſtro de Strathern, pro toto tem- 
fore vitæ ſux, viceſimo ſecundo die menſis Julii, anno Regni 


noſtri wiceſimo ſecundo, 1427. We have here alſo the Au- 


thority of the learned Mr. Buchanan to ſupport this Point, 
viz. That the Earldom of Strathern was given by King 
Robert II. to his Son and his Heirs-Male. The Words of 
that great Author, are, Interea Maliſius Gramus, a rege, dum 
in publicum patrimonium diligentius inquirit, eſt ſpoliatus, 
quod cum comperiſſet avo ejus materno ea lege datum, ut de- 
ficiente ſtirpe maſcula, ad regem rediret, feodumque eſſet maſ- 

culinum, 
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culinum, ut inter prete, Juris Nunc logquuntur . In anſwerin g 
this Article, it is further obſervable, that when the King 


ives the Earldom of Strathern to his Uncle the Earl of 


 Althole, he calls it comitatum meum de Strathern, and not on 


the Reſignation of Maliſe Graham; which evidently ſhows it 
was then in the Crown, and at the King's free Diſpoſal ; 
and he did not give Mr. Graham, the former Earl of Strath- 
ern, the Earldom of Menteith, till ſeveral Years thereafter ; 
and that Grant is expreſly limited to the Heirs-Male of his 
Body. The Charter is in the Hands of his Grace the Duke 
of Montroſe, dated the 6th of Seprember 1428. It is true, 
That in the 1630, William, then Earl of Meuteith, Lord 
Preſident of the Council, and in a high Degree of Favour 
with King Charles I. was ſerved neareſt Heir of Blood and 
Line, to Eupham, called Counteſs of Strathern, and to Da- 
vid Earl of Srrathern her Father, as no Doubt he was; but 
that could never give him a Right to his Dignity, which 
extinguiſhed with himſelf, in Failure of Iſſue-Male. And 
for the Letters Patent, in the 1631, ratifying the Service, 
and the Title of Earl of Srrathern, to the Earl of Menteith, 
it was all by ſpecial Favour, ſince it is evident he had no 
Title in Right of Blood, to the Peerage of David Earl of 
Strathern; and in the 1633. the Earl of Menteith's Service 
was quarrelled and reduced, at the King's Inftance, for 
Reaſons of State, and upon an Error in Fact, That Da- 
vid Earl of Siratbern died without Children; for he real- 
ly and truly had a Daughter, to whom the Earl of Men- 
ieith was Heir of Line. The Reaſon why this Reduction 
was purſued with ſo much Earneſtnels, was occaſioned by 
a Miſtake in all our Hiltorians, concerning King Robert It's. 
Marriage and Children, as if David Earl of Strathern had 
been the eldeſt lawful Son of that Prince, which is now 
ſufficiently exploded from the many Charters extant, teſti- 
tying the contrary, both in the publick Records, and in 
private Hands. The Earl of Cromarty, a great and learned 
Antiguary, 
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Antiquary, firſt ſet the Matter of the Legitimacy of King 
Robert III. in a true Light, which at once defeat the Pre- 
tenſions of David Earl of Strathern, to be the King's eldeſt 
lawful Son, in a Treatiſe publiſhed by his Lordſhip, 1713. 
entitled, A Vindication of the Legitimacy of King Robert III. 
from the Imputation of Baſtardy. 


Earl of SUTHERL AND. 


ELISABETH SUTHERL AND, Siſter to John 
Earl of Sutherland, is ſerved Heir to her Brother, who died 
without Iſſue, in 1512. but ſhe is not defigned, comitiſſa de 
Sutherland. The Lady did indeed marry Adam Gordon, 
Son to George Earl of Huntiy- But he does not, upon his 
Marriage, aſſume the Title of comes de Sutherland; for there 
is a long while interveening betwixt his Marriage, and his 
being called Earl of Surherland ; fo that it is plain that 
this noble Perſon has been, as was uſual in many other 
Caſes, inveſted in the Honour of Earl of Sutherland, by 
King Tames V. per cindturam gladii comitatus, before the 
1527. that he is deſigned comes de Sutherland, in a Char- 
ter under the Great Seal of the Earldom; and the Curia- 

litas that is there reſerved to him, is not in Reference to 
the Dignity which was in himſelf by a new Inveſtiture ; but 
to the Eſtate of the Earldom, of which the Counteſs his 
Lady was full Fiar herſelf, The Charter is dated the 1ſt 


Day of December 1527. in the Regiſters of the Great 


veal, Book 24. Carta 32. The Inſtance of the Earl of Su- 
therland affords an expreſs and folemn Deciſion of the Court 
of Seſſion, in Favours of the Lord Lovar the Purſuer; for 
in that Caſe, it was the principal Point inſiſted on for the 
Earl of Sutherland, that the Earldom of Sutherland had 
deſcended to the faid Eliſabeth, with the Dignity, as Heir 
of Line to her Predeceſſors: In Oppoſition to which it was 
determined by the Lords, in their Deciſions, in 1706, That 
the 


2 
the Deſcent of the Digue by 4 fn of Blood, from 
William Earl of Sutherland, who married King David's Si- 
ter, to Earl John, who ſucceeded in the 1512. was ſufficient= 
ly inſtructed: but that the Dignity was not convey'd with the 
Eſtate to his Siſter Eliſabeth. Upon the Whole 'tis plain and 
evident, that though Eliſabeth Sutherland, by her Service, as 
Heir to her Brother Earl John, did carry the Eſtate of the 
Earldom to her; yet the Right to the Title or Dignity did 
not accompany it; but that Adam Gordon, the Huſband 
of the Lady, had a new Creation to be Earl of Sutherland 


himſelf 2 
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